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Surveillance established that “at noon on that day, Mr. MacBurnie left the main entrance of his 
apartment and went on a twenty-minute walk.  The video surveillance shows a spry man without 
evidence of disability.  He started out with a visit to the grocery store”, and thereafter “walked 
briskly”.  “Mr. MacBurnie took the bus out to Dartmouth General Hospital.  Never in any of the 
video captures do we see him slowdown or make any gesture suggesting pain.”  “When he was 
called from waiting to see a doctor, Mr. MacBurnie walked slowly with one hand at his lower 
back.”  After a “four-hour trip”…”there were no signs of 'brutal' pain radiating from his lower back 
to his neck.  Nor did he report to Mr. Baillie as promised.”  Early the following morning, Mr. 
MacBurnie left a voice message indicating that "I won't be moving today. I know that."   
 
Surveillance further determined that at about 1:20 “he left his apartment.  He appeared vigorous 
as he walked to the shopping centre...and patronized a grocery store, a drug store, and a 
restaurant.  With his usual vigor and without showing any pain, he walked to the liquor 
store…and carried the usual brown bag away towards his home.  Mr. MacBurnie failed to 
call…he is seen in the early afternoon visiting the neighbourhood grocery store and at night 
making another trip by foot to the liquor store and back home.” 
 
Court Decision  

The Court found that Mr. MacBurnie breached his condition of employment that he give 
"advance notice for time off" and that the "deliberate breach of an employer's rule or policy about 
notice of absence is just cause for terminating the employment contract."  In this case the 
requirement had become "an explicit condition of his employment as a result of past 
transgressions."  The Court cited McKinley v BC Tel, [2001] S.C.J. No 40 at para 48, 
"Dishonesty is also another just cause when it gives rise to a breakdown of the employment 
relationship."  In this case the Court determined that "the surveillance establishes the 
dishonesty." 
 
Lessons for Employees 

Employees should exercise great caution to not breach an employer’s rules or policies as they 
may be conditions of employment justifying a termination for cause without any notice.  The 
Courts view dishonesty that gives rise to a breakdown of the employment relationship very 
seriously; deceit even about health may justify a cause termination without notice.  Seek advice 
from experienced Counsel when confronted with circumstances that may be considered 
questionable.    
 
Lessons for Employers 

Employers should remember that Courts will uphold terminations for cause without notice for 
deliberate breaches of their rules or policies especially where the requirements are explicit 
conditions of employment and where there is dishonesty that gives rise to a breakdown of the 
employment relationship.  Guidance should be sought from experienced Employment Law 
Counsel to assure that sufficient evidence is obtained to establish a termination for cause. 
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